
 
 

 

 

 

The Hon. Mark Speakman MP      

Attorney General NSW 

 

24 November 2020 

By email: cronulla@parliament.nsw.gov.au 

 

Dear Attorney, 

 

DISCOUNT RATES 

1. Please find herewith an explanation as to concerns about the discount rate currently 

operative in NSW. 

What is the discount rate? 

2. Professor Harold Luntz defines it as the reduction in the capital sum awarded in damages for 

future loss "in calculating the present value of future expenditure or loss ..." because "it is 

assumed that the plaintiff will invest the capital sum awarded and receive interest thereon 

..."1 

3. The effect of the discount rate is to provide a once and for all lump sum amount that once 

invested, will achieve a sufficient gross return, to cover the cost of tax payable on that gross 

return and the inflationary increases to address the needs as allowed for in the 

compensation. 

Historical background 

4. In the 1970s, varying but often quite high rates were applied in varying percentages in 

different states and territories. In NSW, it was said in Saul v Menon [1980] 2 NSWLR 314 at 

327, that between 1956 and 1964, the discount rate was 5% or less. In Pennant Hills 

Restaurant Pty Ltd v Barrell Insurances Pty Ltd (1981) 145 CLR 625, three members of the 

                                                           
1 Lunt z Harold, Assessment of Damages for Personal Injury and Death, 4th ed. 2002 at 7.4.1. 

 



 

 

High Court favoured a zero discount, three favoured a discount rate of 2% and the Chief 

Justice favoured 5%. That decision produced a 2% discount rate. However, judges of the 

various Supreme Courts applied widely differing rates. 

5. In NSW, the discount rate applied was zero, in Victoria, Tasmania and the ACT 4%, in 

Queensland 5% and in South Australia variously 2% or 4%. 

6. The High Court was left to resolve this issue. In Todorovic v Waller [1981] 150 CLR 402, those 

issues were debated after extensive actuarial evidence, which suggested that the advantage 

of earlier receipt of the lump sum was more apparent than real. The Full Court of the 

Supreme Court of NSW had adopted a nil percent discount rate but this was the subject of 

an appeal. 

7. Gibbs CJ and Wilson J in the High Court accepted, at 415, "that the rate should be that produced 

by reasonably safe investments". The return has to be discounted for the ordinary 

vicissitudes of life, tax and inflation. Gibbs CJ and Wilson J, at 424, would have preferred a 

discount rate of 4% but were prepared to subscribe with the majority of the court to a discount 

rate of 3%. 

8. Stephen J said, at 438, that a nil percent discount rate would be appropriate. Mason J at 449 

would have preferred a 2% discount rate. However, he was prepared, at 451, to agree with 

the compromised 3% rate. Murphy J was of the view, at 454, that a nil percent discount rate 

should apply. Aickin J, at 460, was prepared to agree to a 3% compromised discount rate. 

Brennan J was prepared, at 480, to accept a 3% discount rate. Accordingly, the 3% rate was 

adopted as a compromise. 

9. Such a rate assumes that by safe or conservative investment, a plaintiff can on average earn a 

return of 3% over the period on average, after tax and after inflation. The investment has to 

be safe or conservative investment because the damages are, at least in respect of economic 

loss, already heavily discounted for the vicissitudes of life (conventionally in NSW by 15%, 

though less in some other jurisdictions). 

10. In NSW in 1983/1984, the Motor Vehicles (Third Party Insurance) Act (1942) (NSW) Scheme 

was in financial difficulty. This was because the Wran government, for political reasons, kept 

premiums low, so that there were inadequate funds being set aside to meet the actuarially 

assumed long-term liabilities of the Scheme. The Scheme became unfunded, albeit that 

immediate payments were being easily met out of current premiums. 



 

 

11. In 1984, inflation reached 11–13% and interest rates exceeded 17%. The NSW government 

introduced the 1984 amendments to the Act, which included an increase in the discount rate 

to 5%. In his Second Reading Speech, Mr Sheahan, on 10 May 1984 said in the Legislative 

Assembly of NSW, that this was to return the discount rate to the way it had been prior to 

the Barrell Insurances case: 

"If, in future, the rate of inflation or the rates of interest available on investments 

changed to such an extent that the statutory discount rate is no longer appropriate, 

provision has been made for an alteration by regulation. In this way, the government 

will be able to ensure that the discount rate maintains a direct relevance with the 

circumstances of the day”. 

12. Predictably, no NSW government has ever reconsidered or reviewed the rate in NSW. The 

discount rate was extended in 1987 to the Workers Compensation Act (NSW) and continued 

at 5% in the Motor Accidents Act 1988 (NSW) and Motor Accidents Compensation Act 1999 

(NSW).  

13. Despite interest rates falling dramatically since the early 1990s, the Civil Liability Act 2002 

(NSW) extended it to almost all other forms of civil litigation. The Second Reading Speech of 

the Premier, Mr Carr, in the Legislative Assembly on 28 May 2002 referred to actuarial advice 

by PricewaterhouseCoopers. That actuarial advice did not deal with the discount rate. 

14. In refusing leave to appeal in Rosniak v GIO (HCA 13 March 1998), the High Court had 

maintained the 3% discount rate. The debate in the NSW Legislative Assembly and 

Legislative Council is devoid of reference to the enormous discounting of damages involved 

in this change or indeed, reference to the fact that the change was being made. It is to be 

noted that the 3% rate was maintained under s 3B of the CLA in the very limited 

circumstances of actions in respect of intentional injury or sexual abuse but was 

subsequently amended retrospectively so that it only applies to actions against the abuser, 

him or herself. Otherwise, the 5% rate applies. 

The consequences 

15. To the lay person, a difference between 3% and a 5% discount rate does not sound like 

much. The effect on the seriously injured with long-term needs is, however, catastrophic. 

One example may suffice. Suppose you have an infant quadriplegic, being a person wholly 

unable to look after themselves. They require 24-hour care and have a future life expectancy 



 

 

of 60 years. Their need is $8,000 per week for carers and medical treatment. The 3% 

discount rate uses a multiplier of 1465.7. This produces an allowance for life of $11,725,600. 

The 5% discount rate uses a multiplier of 1012.2. This produces an allowance of $8,097,600. 

16. If the 3% rate is just sufficient to meet the plaintiff's needs, then the 5% rate leaves the plaintiff 

about 30.1% short of those needs. This in turn means the money will run out more than 20 

years too early. 

17. If the deferred tables are used in respect of future losses, then the effect of the higher 

discount rate is even greater. Suppose that because the parents provide care for the first 10 

years, they receive an allowance at a much lower rate for gratuitous care. The lump sum for 

paid care is deferred by 10 years. For the remaining 50 years at $8,000 per week for carers 

and medical treatment, the 3% rate of 1362.6 produces $10,900,800 but, on the 3% deferral 

of 10 years of 0.744, leaves $8,110,195. 

18. On the 5% rate for 50 years of 976.2 at $8,000 per week, this produces $7,809,600. Reduced 

by the 5% 10-year deferral of 0.614, leaves $4,795,094. 

19. The difference between the 3% and 5% rates is $3,315,100 or just under 41% less than the 

amount required by a 3% discount rate deferred 10 years. 

20. Ordinary experience tells us that from time to time it is possible to secure returns from 

moderately risky investments of 5% after tax and inflation, but that such returns cannot be 

regularly or reliably procured and cannot be procured from investment in safe or 

conservative investments. The consequence is that a plaintiff with major long-term needs, 

whose damages are calculated on a 5% discount rate, and who spends as the court intended, 

will have the money run out decades earlier than the court intended. The result must be that 

the heavy burden of care either falls on the family or the State public hospitals or results in 

cost shifting from state to the Commonwealth social security net, such as it is. Inevitably, the 

result will be that such persons will end up at a relatively early age and quite inappropriately 

in aged care facilities subsidised by the Commonwealth taxpayer and facing significantly 

reduced life expectancy. 

21. A number of other jurisdictions have altered the discount rate to reduce damages. It is now 

5% in almost all other states and territories, save Western Australia, where (without any 

explained rationale) it is a punitive 6%. Interestingly, at 6% for 60 years on an assumed need of 

$8,000 a week for care and medical treatment, the multiplier is 868 and the resultant 



 

 

allowance is $6,944,000. Compared with the allowance on the 3% tables ($11,725,600), this 

leaves a shortfall of $4,781,600. If the 3% tables was just enough, then the allowance falls 

nearly 41% short of what is needed to keep that child alive. On the deferred tables, the position 

is even worse. 

22. Interestingly, in the ACT the rate has remained at 3% for all damages whether civil liability, 

workers compensation or motor accident. No insurer has made a loss or withdrawn from the 

market. In NSW the Parliamentary reviews under the Motor Accidents Compensation Act 

have revealed that year after year insurers have greatly exceeded the 8% profit that they 

were supposed to be budgeting for and on many occasions by more than double that 

amount. 

Reviews of the discount rate 

23. The issue was considered by the Commonwealth's Review of Negligence by a Panel of 

Eminent Persons (the lpp Panel), which, after due consideration, recommended maintenance 

of the 3% discount rate for all common law claims: 

"... in the Panel's opinion, using a discount rate higher than can reasonably be 

justified by reference to the appropriate criteria would be an unfair and entirely 

arbitrary way of reducing the total damages bill. Furthermore, we have seen that the 

group that would be most disadvantaged by doing so would be those who are most 

in need - namely the most seriously injured. It would be inconsistent with the 

principles that have guided our thinking in this area to reduce the compensation 

recoverable by the most seriously injured by increasing the discount rate, simply 

because damages awards in serious cases could thereby be significantly reduced. In 

this context, it should be noted that although an increase in the discount rate can 

yield large reductions in awards in serious cases, such cases represent only a relatively 

small proportion of the total compensation bill.2 . 

24. In the United Kingdom in 2001, the Lord Chancellor reduced the discount rate to 2.5% after 

consideration of these issues. The rate in UK have continued to drop. In 2017 the discount 

rate was lowered to -0.75% and in 2020 the new rate was set at -0.25%. 

25. In the view of PricewaterhouseCoopers, actuaries for the NSW Motor Accidents Authority 

                                                           
2 Review of the Law of Negligence Report, 2 October 2002 at 13.105 



 

 

Report on long-term care dated 21 March 2005, the true discount rate should be 2%. The 

Protective Commissioner for the NSW Actuary (PFS) independently reached an identical 

conclusion. 

26. It is noteworthy that interest rates3 had dramatically dropped over the long term in NSW. 

The following graph starts in 1981 when the High Court set the discount rate at 3%. 

  

                                                           
3 Source: RBA, Retail deposit and investment rates; Banks' term deposits ($10000); 1 year 



 

 

27. The only NSW Parliamentary consideration of this issue was by the all party Legislative 

Council General Purpose Standing Committee No. 1, Report 28 December 2005. It 

recommended (Recommendation 11) restoring the 3% discount rate so as to avoid under-

compensating the most seriously injured. 

"On a separate issue, the Committee also notes that all areas of personal injury law 

in New South Wales apply a discount rate of 5% to future economic loss damages 

paid as a lump sum. This discount rate is intended to acknowledge that a plaintiff 

awarded a lump sum gains control of that money straight away allowing the plaintiff 

to invest the money and gain interest. However the Committee is concerned that the 

5% discount rate is simply too high, meaning that many permanently injured people 

who receive a lump-sum will not have sufficient income on which to live in the future, 

and believes that a 3% discount rate would be more appropriate, in line with the 

recommendation of the Review of the Law of Negligence Report. 

Importantly, while other Government reforms to personal injury compensation law, 

notably the use of the thresholds, have sought to limit the amount of damages 

payable to the less seriously injured, the 5% discount rate affects the most seriously 

and catastrophically injured, who are in most need of assistance." 4 

28. The then government took no action. When the Motor Accident Lifetime Care Scheme 

(LTCS) offered entry to those who had received lump sum damages, it did so on the 

actuarially based assumption that it could apply a discount rate of 2% based upon realistic 

earnings after tax and inflation. The inadequate lump sum damages meant that no victim 

took up the LTCS offer, however well-intended, because of the enormous shortfall in lump 

sum damages. No-one could afford to buy into the Scheme at a realistic valuation of their 

needs. 

 

  

                                                           
4 NSW Legislative Council General Purpose Standing Committee No. 1 Personal Injury Compensation Legislation, p xviii (2005). 



 

 

Real discount rate since 1981 

29. The discount rate in effect represents the real rate of return of an investment after income 

tax and inflation has been taken into account. The calculation of the discount rate is 

determined as follows: 

 

 

 

30. Using this formula and assuming a conservative average tax rate of 30% and long term 

assumed inflation of 2.5% per annum, demonstrated below is the effective rate of return 

(i.e. discount rate) achieved across 3 different gross rates of return: 

 

 

 

31. This table illustrates that even with a gross long-term average of 10% per annum, an 

individual would not achieve a real rate of return of 5%. Based on the long-term returns, an 

average effective rate of 5% has never been achieved.  

Earnings on Investments
Less: Tax

Net Earnings After Tax
Less: Inflation

Real Return/Discount Rate

Earnings 10.00% 8.00% 6.00%
Less: Tax 3.00% 2.40% 1.80%
Net Earnings After Tax 7.00% 5.60% 4.20%
Less: Inflation 2.50% 2.50% 2.50%
Real Return/Discount Rate 4.50% 3.10% 1.70%



 

 

32. Outlined in the graph below is the real return month to month of an investments (using bank 

deposit rates) after inflation and tax from 1981 to 2020. 

 

33. This graph demonstrates that once tax and inflation is deducted from the gross investment 

returns, the real rate of return since mid-1998 (22 years ago), has never exceeded 3%. Other 

than for a period of 3 months (late 1984/early 1985), the real rate of return has never 

exceeded 5%. In fact, since the mid-1990, the gross return on average has been below 5%. 

34. A 5% discount rate being applied to the calculation of damages will guarantee a result in an 

individual’s compensation expiring prior to their lifetime or the individual never being able 

to afford what was allowed for in their compensation.  



 

 

35. The table below demonstrates what sort of investment would be required to be achieved to 

generate a 5% discount rate: 

 

 

 

36. The graph below outlines rates of returns based on term deposits, the ASX 2005 and an 

assumed conservative managed investment6: 

 

37. From 1992 to date, only 6 years out 29 years has the return on the ASX 200 exceeded 10%. 

Furthermore, the concept outlined in Todorovic v Waller, is one where an individual is 

assumed to invest their funds safely, and the ASX on its own is not a safe investment, as can 
                                                           
5 Data for ASX 200 only exists from 1992 

6 Conservative managed investment is 30% High Risk (in case this the ASX 200) and 70% of risk-free investment (in this case the term 
deposits). 

Real Return/Discount Rate 3.00% 5.00%
Add: Inflation 2.50% 2.50%
Net Earnings After Tax 5.50% 7.50%
Add: Tax 2.36% 3.21%
Required Gross Rate of Return 7.86% 10.71%



 

 

be seen from the above graph of many years of negative returns (10 out of 29 years). 

38. Even if a more conservative approach were adopted (30% risky and 70% safe investments), 

from 1992 it can seen that the gross returns (not the net return) only ever exceeded 5% in 2 

years. 

39. The historical data clearly demonstrates that it has been impossible to achieve a long-term 

gross return of more than 5%. Once tax and inflation are deducted, a long-term average real 

return of 5% will never be achieved. 

40. Lonsec7 in July 2020 published its Capital Market Assumptions regarding long terms 

investment returns (a document often used by financial planners when projecting the rate of 

return of the investment of compensation for injured individuals). This document outlined 

gross returns for high risk assets (shares) ranging from 6.1% to 9.6%. The conservative 

investment (which still includes some risk) was projected at 4.3%. Safes investments such as 

Bonds and Cash ranged from 1.7% to 2.6%. Not one long term investment exceeded 10%. 

41. Based on paragraph 35 above, in order to achieve a 5% net return, the gross investments 

need to exceed 10.7%. As the underlying and fundamental concept of the investment of 

funds for an injured individual should be “safe”, there is no evidence available to support the 

proposition that a 5% rate of return (i.e. discount rate) is achievable. 

Conclusion 

42. Whether in respect of care, future medical needs or future economic loss, the reality is that 

a 5% discount rate means that insurers and those paying premiums are not paying for 

anything like the true rate of losses suffered by the most seriously injured. Even for those in 

lifetime care (under the MACA and under the Workers Compensation Act), the remaining 

right to future economic loss is still grossly diminished. 

43. For those who are seriously but not catastrophically injured and whose needs are for 

medical treatment, medication, hospitalisation and care, the 5% discount rate is both 

punitive and disastrous. It affects the damages of the most seriously injured, not the least 

seriously, whose future needs are likely to be minor. As recognised by the Legislative Council 

Standing Committee and by the lpp Report, it inflicts a gross injustice on those whose losses 

                                                           
7 Lonsec Investment Solutions Pty Ltd ACN: 608 837 583, a corporate authorised representative (CAR number: 1236821) of Lonsec 
Research Pty Ltd ABN: 11 151 658 561 AFSL: 421 445 



 

 

and needs are greatest. Whilst the NDIS may at some future time assist with the most 

seriously injured, there will be many still seriously injured whose rights are left to lump sum 

damages. 

44. Justice says that they should receive fair compensation. This should be reflected in legislative 

amendment to restore the 3% discount rate in NSW in all cases. 

Yours sincerely 

 

JOSHUA DALE 

President NSW Branch of Australian Lawyers Alliance 

 


